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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

RAMAH NAVAJO CHAPTER, )
andOGLALA SIOUX TRIBE, )
andPUEBL O OF ZUNI, )
for themselves and on behalf of a )
class of persons similarly situated, )

Plaintiffs, )
VS, ) No. CIV 90-0957 LH/WWD

DIRK A. KEMPTHORNE, Secretary )
of the United States Department of )
Interior, et. al., )

Defendants. )
AFFIDAVIT OF C. BRYANT ROGERSIN SUPPORT OF

THIRD PARTIAL SETTLEMENT AGREEMENT AND
APPLICATION FOR ATTORNEYSFEESAND COSTS

STATE OF NEW MEXICO )
COUNTY OF SANTA FE ')ss'

I, CARL BRYANT ROGERS, being first duly sworn, dege and state:

1. | am co-counsel for plaintiffs and the plaintiffask in the above styled
matter. | am submitting this affidavit in suppofttbe proposed Third Partial Settlement
Agreement Settling All Claims for Equitable Rel{@PSA-III"); and, in support of Class
Counsels’ application for fees and costs to be faoch the common funds previously
created pursuant to the parties’ first and secartigb settlement agreements, the balance

of which funds is now held in the reserve accoymtsently maintained in the CRIS

System from PSA-I as sub-account 1:90-CV-0957-@0§R13.19) as of May 28, 2008,
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and from PSA-II in sub-account 1:90-CV-0957-09 ($329.96) as of May 28, 2008 and
Wells Fargo Account No. 135-2220320 from PSA-Ibaslay 31, 2008.

2. This Affidavit supplements and incorporates by refiee my Affidavit of
October 10, 1998 (Docket No. 205) filed as an att@nt to class counsels’ Motion for
Fees and Costs in connection with the first PaBittlement Agreement in September
1998, approved by this Court in 1999 (Docket No4)28eported at 50 F.Supp.2d 1092,
and my Affidavit of September 26, 2002 (Docket M64) filed as an attachment to class
counsels’ Motion for Fees and Costs in connectiath Whe second Partial Settlement
Agreement in September 30, 2002, approved by tbigtGn December 6, 2002 (Docket
No. 731), reported at 250 F.Supp.2d 1303 (D. N.003), hence does not repeat most of
the background information set out there on me mgdpractice, except as subsequent
events warrant revision of that information:

A. | am a graduate of the Harvard Law School whereceived my
J.D., cumlaude in 1977.

B. | am a member in good standing of the state bafdew Mexico
and Mississippi and am admitted to practice betbeeUnited States Courts of Appeals
for the Second, Fifth, Sixth, Eighth, Ninth, Ter@ircuits, and the District of Columbia
and Federal Circuits and the U.S. Supreme Couaimlpresident of the Mississippi
Choctaw Bar Association.

C. | have an AV rating from_Martindale-Hubbe#ind our firm,

VanAmberg, Rogers, Yepa, Abeita & Gomez, LLP, isoalisted in the Martindale-
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Hubbell Bar Reqister of Preeminent Lawyéss our firm’s expertise in the area of Civil

Trial Practice.

D. | am a New Mexico Board of Legal Specializati@ertified
Specialist in Federal Indian Law. | received thattiication in early 2005, shortly after
this specialization was established by the StateiiB32004. | was appointed to serve on
the Federal Indian Law Specialty Committee for ®eate Bar of New Mexico on
October 21, 2006 and was named Chairman of the Gi@enon October 24, 2007.

E. My present hourly rate for new tribal clients gaid hourly work is
$225.00 per hour, but our firm does still repressmine of our older tribal clients for
lesser rates. | have deliberately kept my hourlggat below market levels.

F. | am the principal author of “Tribal Law”, Chap2, Vol. 8,

Encyclopedia of Mississippi Lawp. 371-416 (West Group 2001).

3. During the period in which this Third Partial Settlent Agreement was
negotiated, | have also been serving as geneiglamial counsel to various Indian tribes
and tribal organizations and handling Indian latgdition in various federal, state and
tribal forums. Since 1998 | have had primary resgahty for formulating the Class’s
various offers to the Defendants as regards edaitadbief to address the “Calculation
Claim,” including drafting all prior equitable refi orders and the various methodologies
approved in those orders; and, for analysis ofpttedlems with Interior’'s carry forward
methodology and the impact of that methodology #rake problems on the various

alternative approaches developed for addressingGakulation Claim” and those carry
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forward problems, and the solutions negotiated rotigating or eliminating those
problems.

4. Prior to entry of PSA-I, Class Counsel Michael Pro$s and the
undersigned as Co-Class Counsel agreed in a Stgulaf the Parties filed May 13,
1999 (Docket No. 283) that we were “obligated tatowue representation of the Class on
the following issues or matters to completion with@dditional fee: . . 3. To seek

prospective declaratory or injunctive relief to fmmm the Defendants’ indirect cost

system to the law of this caSéEmphasis added).

5. The “law of this case” referenced in that Stipwdatireferred to the law
establishing that there was a defect in Defendantstect cost rate system as found by
the Tenth United States Circuit Court of Appeals Ramah Navajo Chapter v. Lujan,
112 F.3d 1455 (1bCir. 1997).

6. Kevin Gover, Assistant Secretary-Indian Affairskaawledged Interior’s
duty to comply with thé.ujan decision in a letter to all tribal leaders datediAp, 1998.

In that letter Assistant Secretary Gover informieel tribes that “As you know, under the
Indian Self-Determination and Education AssistaAce(“ISDEA”), the BIA is required

to pay contract support costs to tribes that cohtuader the Act. IrRamah [Navajo
Chapter v. Lujan] the Court directed the BIA to change the methodglcurrently used

to calculate contract support costs under the ISD&AFY 99 and beyond.” (Insert
added). For the reasons set out in this Affidavihas taken almost a decade to reach
agreement with Defendants on what changes to te#tadology should be made as are

now proposed in PSA-III.
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7. The Tenth Circuit’'s decision ihujan addressed what is referred to in the
proposed PSA-IIlI as the “Calculation Claim.” Théim was defined in PSA-I, Section
3.a.i. as follows:

“Plaintiffs Cause of Action” is the Plaintiffs’ eim stated in the First

Amended Complaint filed January 2, 1991. The clsaught monetary and

equitable relief based on shortfalls in paymenindirect costs associated

with contracts entered into under the [ISDA] amsinom Defendants’ use

of a method based on OASC-10 and [Office of Managenand Budget]

Circular A-87 for determining indirect cost rates their equivalent and

payments thereon which: (a) include funding proglidsy Other Federal

Agencies in the direct cost base (b) resultingowdr indirect cost rate

which was then (c) applied only to the BIA’s portiof the direct cost base

resulting in (d) determination of BIA contract swpop (indirect cost)

entitlements which were lower in amount than respliby [ISDA] because

(e) Other Federal Agencies did not fully pay, aretevknown not to fully

pay, supplemental indirect costs (f) which causegler contract support

(indirect cost) recoveries to the Class. [Insedidedl]

8. After this Court’'s approval of PSA-I on May 14,9 (Docket 284), as
amended on May 25, 1999 (Docket 287), the partesncenced formal negotiations on
various approaches for modifying Defendants’ inclireost rate system so it would
conform to the law of this case as establishddijan.

9. The parties’ initial efforts to reach agreement anway to modify
Defendants’ indirect cost rate system to bringntoi conformity with Lujan were
reflected in this Court’'s Order of September 219%9Stipulated Order Regarding
Equitable Relief (Docket 336). That Order authatiznd required the calculation of
what is referred to as a “demonstrative” rate whigas intended to provide data on what

impact there would be on indirect cost rates use®BfA ISDA programs if those rates

were calculated by simply removing all non-payiegdral funds from the base used in
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the indirect cost rate calculation. Those rateseveaiculated and the data generated was
used to further negotiations of the parties inrth&empts to resolve this issue.

10. On November 29, 1999 (Pub. L. 106-113) the Congessxted Section
114 of the Interior Appropriations Act for FY 2000hat provision was subsequently
reenacted under various section numbers withirr laterior Appropriations Acts and
finally codified at 25 U.S.C. § 450j-3. From vergrly on and into the present Plaintiffs
and Defendants have adopted fundamentally diffenetatrpretations as to the legal
impact of that legislation on the continuing effe€the rulings inLujan and whether that
legislation eliminated or superseded any remaifiiany of the case” effect fronh.ujan.
See, the different views of the parties on this issuesas out in the “Parties Joint
Submission on Remaining Issues” filed October ZB)72(Docket 1053). The parties’
different views on this issue significantly complied the efforts to reach agreement on
comprehensive equitable relief in this case.

11. Subsequently, after November 1999, the partiesinoed their efforts to
reach agreement on modifying Defendants’ indirate icost system and to bridge their
differences in regard to the impact of the abovere:ced Appropriations Acts
provisions later codified at 25 U.S.C. § 450j-3 @aadashion equitable relief respecting
the Calculation Claim consistent with those prons.

12. In formulating the Class position on this issuea$sl Counsel relied in part
on the National Congress of American Indians—NaioRolicy Work Group on
Contract Support Costs—Final Report (July 1999)atTheport concluded that the

referenced statutory language did not eliminateriat’'s duty to modify their indirect

Affidavit of C. Bryant Rogers — Page 6



Case 1:90-cv-00957-LH-KBM  Document 1145-6  Filed 06/24/2008 Page 8 of 50

cost system to conform to thesjan decision.See, excerpts from that Report addressing
that issue attached hereto as Exhibit A.

13. The parties reported to the Court on their progmesgeking to bridge their
differences on that issue and the difficulties tiere addressing in the equitable relief
negotiations at a hearing of August 1, 2000. Aregpicfrom the transcript of that hearing
(pages 17-24) is attached to this Affidavit as BrhB. That excerpt sets out the
undersigned’s explanation to the Court of the Clagsition as to the effect of that
legislation on the equitable relief negotiationsl dine Government’s continuing duty to
modify the system to conform to theujan decision. However, on reviewing that
transcript it is clear that the undersigned counsstakenly referred to § 314 (instead of
8 114) in referencing that provision.

14. During Calendar Year 2000 the Office of Inspect@né€ral, DOI (“OIG”),
then the rate setting office for Interior for @A contractors for which Interior was the
Cognizant Audit Agency, took action to respond teeport of the GAO of June 1999
which recommended that OIG adopt a single methadcédculating carry forward
adjustments in connection with fixed with carryvi@ard cost indirect rates and apply it
nationwide. “Fixed With Carry Forward Rates” arefided at PSA-Ill, page 6, as
follows:

A “Fixed With Carryforward Rate” as used herein mgaan

indirect cost rate that is based on an estimateosfs for a future period

and is not subject to revision during the periodiroe covered by the rate.

The Fixed With Carryforward Rate embodies a “camyiard” in that the

contractor is required to report the amount neettedeconcile the

difference between the costs estimated for the tiovered by the rate for
a previous period (usually two years prior) and dotual costs that were
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incurred for that period. The carryforward compigiatincreases or

decreases the new period’s indirect cost pool #mgk, the rate for that

new period to reflect the contractor’'s under-recpwa over-recovery of

indirect costs for the previous period. The camyfard template for this

kind of rate for ISDA contractors, as presentlycdusy Defendants, uses

actual expenditures, estimated (recoverable) andabaecoveries of

indirect costs in the computation of a carryforwandount.

15. Prior to that 1999 GAO report, OIG had evolved tdifferent ways of
handling carry forward adjustments for such ratderred to as the Eastern method and
the Western method. In general terms, the Westegthod (applicable to all ISDA
contractors west of the Mississippi) was more hersfto ISDA contractors than the
Eastern method. This is because under the Westethooh under-recovery and over-
recovery carry forwards could be netted out to cedor eliminate any net over-recovery
carry forward adjustment (which would give riseat@maller future year’'s indirect cost
rate reduction) or to produce a net under-recoyesyich would give rise to a larger
future year’s indirect cost rate) than would othiseabe produced by the Eastern method.
The Eastern method did not allow such offsetting.

16. Following the GAO report, OIG ceased negotiatindinact cost rates for
ISDA contractors until it could resolve how to hénthe conversion from the Western to
the Eastern method, and while it explored how taceed on making changes in OIG’s
indirect cost calculation methodology could be rfiedi as required by théujan
decision. This also prevented completion of “fixedh carry forward rate adjustments”
for existing fixed with carry forward rates prevgiy negotiated. Because Interior was in

litigation in this Class action as regards the defe the way Interior was calculating

indirect cost rates as addressed.upan, and Class Counsel objected to Interior making
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unilateral changes in that system while this liiiga was ongoing, Interior sought leave
of this Court to apply the Eastern method to alDAScontractors. To help reduce the
enormous difficulties caused by the inability oDI& contractors to secure new rates
during this period, the parties agreed upon (arsl@ourt approved) a second stipulated
order of October 5, 2000: Stipulated Order Regardtguitable Relief (Docket 475).
This Order did not approve any aspect of the Easteethod, but allowed OIG to
proceed to use it in the interim until a final arde equitable relief could be entered in
this action, while leaving unresolved how OIG wasing to otherwise change its
methodology to comply withujan.

17. During 1999 and 2000 the parties were also worldilgently on a
“benchmarking” approach to modifying the Defendantethod for calculating indirect
cost intended to address the defects in that sy&tentified in theLujan decision. The
parties’ reported on their progress in this regairéh hearing of January 16, 2001. An
excerpt from that transcript (pages 11-18) is agpdrhereto as Exhibit C. The proposed
benchmarking solution only addressed the “CalomtatClaim” and did not in any way
address or alter any of Interior’s carry forwardcaktion practices, which had not
theretofore been addressed in this action. Underbgnchmarking approach each BIA
ISDA contractor was to receive two indirect cosesa One for BIA ISDA programs and
one for all other programs under the benchmarkipgr@ach. BIA ISDA contractors
which did not receive full funding from other fedeagencies to pay their fair share of
indirect cost expenditures would receive an inerdastheir BIA only rate sufficient to

ensure that the rate would generate sufficientréatlicost funds which (if paid) would
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cover the true cost to operate those BIA ISDA paows. The calculation of that
adjustment was to be handled via an Excel progigenoaed by the Court.

18. Based on the parties’ presentations at that heahegCourt approved entry
of an Order Approving the Joint Motion for Prelimany Approval of Stipulated Order
Regarding Equitable Relief to Implement BenchmagkMethodology and Order that
Notice be Sent to the Class (Filed January 16, QDbcket 502) and an Amended
Order Approving the Joint Motion for Preliminary pqoval of Stipulated Order
Regarding Equitable Relief to Implement BenchmagkMethodology and Order that
Notice be Sent to the Class (Filed January 16, R{Dbcket 507). Those Orders
approved use of the proposed benchmarking approaehedt in detail in Appendices to
those Orders—for a trial period of two years foliogy notice to the Class and an
opportunity for objections. No objections weredile

19. After implementation of the January 16, 2001 Ameh@eder, a number of
complications arose as regards (a) OIG’s rate talons, (b) the impact of the
conversion of all ISDA contractors to the Easterthod of calculating indirect costs and
(c) lingering ambiguities as regards for which disgears the benchmarking approach
would be implemented. The Court addressed thoseessand clarified the dates for
implementation of the January 16, 2001 Orders t$osi in an order of June 1, 2001:
Stipulated Order Regarding Equitable Relief to kempént Benchmarking Methodology
(Docket 557). Among other things, this Order reedirClass Counsel to secure an
independent accounting analysis of the effect efitanchmarking approach and report to

the Court on whether the rates generated by thabaph would accurately identify the
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indirect cost requirements for operation of BIA'SDA contracts. That study was
supposed to be completed after the benchmarkieg ted been in effect for two years.
However, in practice, this really required thatoarf (4) year period elapse for those
contractors using “fixed with carry forward ratds#cause the carry forward adjustments
for such rates are not calculated until two ye#tex #he initial rate period based on audits
of the contractor’s operations for those periods.

20. Many of the problems which the parties had attethpeesolve through the
June 1, 2001 Order continued to manifest themsétvddferent ways which gave rise to
this Court's Order of August 5, 2002: Second Saped Order to Implement
Benchmarking Methodology (Docket 666).

21. At a hearing of September 9, 2002, the partiesemently reported to the
Court on the status of the benchmarking approacl #re various difficulties
encountered in carrying out the prior orders of@oairt. The adverse impact that various
aspects of Interior’s carry forward adjustment psswere having on the parties’ efforts
to secure equitable relief to address the Calanafilaim were first called to the Court’s
attention at this hearing. An excerpt from the s@ipt of that hearing (pages 34-38) is
attached hereto as Exhibit D. At that hearing Rilfsnapprised the Court of these
difficulties and pointed out (at pages 36-8&¥pr alia:

MR. ROGERS: As we've moved forward [in implementitige
benchmarking approach] . . .we found . . . And ¢hare templates and
formulas in this website that govern how OIG impémns the carry
forward calculation process. We reached agreeméht the government
on changes to a number of those steps. They haveongpleted their work

to implement those yet, but we do expect them, titiay will do so. And
then we’re going to be scheduling another sessworryt to address a
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number of other parts of the process that we didrd@th agreement on but
that we discussed and we made some progress on.

We can't initiate the study that's required by benchmarking order
until we do more on the carry forwards because whaapens in the carry
forward process more or less swamps or dwarfs vidagipens in the
benchmarking calculation. And that's all | wantsty about it. We have to
figure out a way to tease out of the process what we're trying to
measure on the Court’s Order

* k k% %

MS. RICHARDSON: Well, just a few words. We are — sve the
benchmarking order in place. And plaintiffs havised new issues that we

don’t know are part of this lawsuit. But in the af working together,

we’re willing to hear them out.

So we have differences of opinion about what i$ phthis case and

what isn’t, but we’re certainly willing to work witthem to try to get the

benchmarking order in place and effective for tb&triwo years as it was

originally intended to be. We’'re still working oty in other words. (Insert

Added) (Emphasis added).

22. Following the hearing of September 8, 2002, theeusigned counsel
undertook to summarize what Class Counsel and kaes@xperts had learned about the
various carry forward defects identified in the i of the parties’ efforts to reach
agreement on an equitable relief order addresdiegntethodological defects which
underlie the Calculation Claim ruled upon lijan. Interior’'s current template for
calculating carry forward adjustments for futureag indirect cost rates is the same as
the version we analyzed in 2002. A copy of thatflxte is attached as Exhibit E. That is
the same template as is attached as Exhibit 1 tpeigix B to PSA-Ill and is
(substantively) the same as the Exhibit 1 temlsee-marked Exhibit 3 on the original)

attached to and referenced in the Exhibit F ansiyeferencednfra.
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23. An overview of the undersigned’s November 2002 ysial of those
problems as they were then understood is attackeetdhas Exhibit F. Among other
things, that analysis traced the origin of the entrcarry forward problems to various
Interior actions taken in 1990 (and reflected inioi#s Interior memoranda) in an effort
to modify OIG’s carry forward templates to bringeth into conformity with new
requirements imposed on Interior by the 1988 Amesminto the ISDA, codified at 25
U.S.C. 8§ 450j-1(d). The key problem as regardsycdorwards identified in the
November 2002 analysis is the problem caused bitiaadf a “shortfall” column to
Interior’'s carry forward template and the formuflsstructions which relegate to that
column large portions of unfunded indirect costengitures which are then not used to
generate under-recovery carry forward adjustmditis. prevents ISDA contractors from
receiving a future year’s rate increase by whiatythan partially recoup those under-
recoveries. The Interior rationale often given ttos instruction was that the “shortfall”
column was necessary to prevent under-recovery darivards from ballooning the
rates because of chronic insufficiencies in CSCr@mpations (which some in the
government thought would present a political prof)leHowever, as shown in the
Exhibit F analysis, there is no logical relatiomslor correlation between the extent of
annual shortfalls in CSC appropriations and thdad@mount entered in the shortfall
column based on Interior's Excel template instautdi The practical financial problem
this column has caused for the tribes is that #reyroutinely suffering rate reductions
from over-recovery carry forwards but are bengjfitinom rate increases from under-

recovery carry forwards to a much smaller extemnthvarranted by any objective
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comparison of their actual allowable indirect cespenditurewversus the actual indirect
cost funding they have received from Interior.

24. Under the present system, the only under-recovaryy cforwards BIA
ISDA contractors are able to benefit from to secare increased rate occur in
circumstances where the IDC incurred amount showrthe template for BIA ISDA
programs (e.g. $200,000) exceeds both the ratestlmase amount (e.g. $150,000) and
the recovered collected amount (e.g. $120,000)that circumstance, the difference
between the incurred amount ($200,000) and the rlovae times base amount
($150,000) is carried forward to generate a $50ider-recovery, but the often much
larger difference between the incurred amount &edrécovered amount (here $80,000
or a net additional $30,000 over and above the(RE)),is shunted into the shortfall
column from which it never emerges to cause a pesiate adjustment.

25. The November 2002 analysis (Exhibit F) showed thate was no logical
relationship between the dollar amount enterethénshortfall column and the size of the
shortfall in Congressional Appropriations for irelit costs in a given year. The present
carry forward template simply pretends (in calaakatcarry forward adjustments) that
ISDA contractors actually received from Interioeith‘rate X base amount” any time that
amount is lower than the “indirect cost incurrediiaunt, but higher than the “indirect
cost recovered/collected” amount entered on theplmm Yet, it is plain in those
circumstances that the contractor did not in fasteive sufficient CSC funds from
Interior to cover the actual allowable indirect cneeded (as evidenced by their audits)

to operate their BIA ISDA programs for that yeart the same time, the computer
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instructions for Interior's existing carry forwatdmplate make sure that all actual (but
not theoretical) over-recoveries are carried fodver reduce ISDA contractor’s future

indirect cost rates, even when the amounts entardee recovered/collected column do
not evidence true Interior over-payments of indist to the contractor.

26. The balance of the November 2002 analysis focused pmblems
encountered in implementing the benchmarking meilogy for addressing the
Calculation claim defect and integrating that methlogy with Interior’'s carry forward
methodology; and, identified a number of severeedsf in OIG’s October 2002
“benchmarked” carry forward template. (Exhibit 3h@ Exhibit F analysis).

27. Class Counsel concluded for the reasons shown en utidersigned’s
November 2002 analysis that the treatment of shltsthnd under-recovery calculations
in Interior’s carry forward template formula (thdvarse impact of which was expanded
to all ISDA contractors after the 1999 GAO repondahe nationwide conversion to
OIG’s more restrictive Eastern method in 2000})tsslf violative of the ISDA.

28. On January 1, 2003 the National Business Centet, PROBC”) assumed
Interior's rate making functions which had previgubeen handled by OIG. That
transition and other difficulties associated witte tbenchmarking experiment and the
impact of the carry forwards gave rise to this @suOrder of June 11, 2003: Third
Stipulated Order to Implement Benchmarking Methodgl (Docket 787). This Order
more explicitly addressed the parties’ difficulti@s completing the benchmarking
experiment in light of Interior's carry forward mess. That Ordenter alia and barred

Interior from using OIG’s flawed October 2002 bemeitked carry forward template.
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29. Inthe course of the parties’ efforts to reach agrent on an equitable relief
solution for addressing the “calculation claim” fral999 through 2003, during which
period PSA-Il was also negotiated and approvedhbyGourt, it ultimately became clear
to Class Counsel that no meaningful equitable fred@ddressing the methodological
defects giving rise to the Calculation Claim asduby the Tenth Circuit ihujan could
be achieved without also securing major changegh& carry forward calculation
methodology used by Interior; and, that the ultenanpact of the equitable relief
obtained and how that equitable relief should ber@gched would also impact (and be
impacted by) the final resolution of the CAPs issuespecting the remaining money
damage claims in the case. Subsequently, the éffoelach agreement on equitable relief
was put on hold pending the outcome of the Cherdlaen’s indirect cost claims as to
which the U.S. Supreme Court had grantediorari on March 22, 2004The Cherokee
Nation case involved indirect cost claims for noAFCyears based on ISDA contracts
regarding Indian Health Service functions. The &&reme Court’s ruling for the Tribe
in that case is reported &herokee Nation v. Leavitt, 543 U.S. 631 (2005). Co-Class
Counsel Lloyd Miller handled that case. Amicus brief setting out the views of the
Ramah Class was also filed with the U.S. Supreme CourClass Counsel Michael P.
Gross and the undersigned.

30. The parties then refocused on obtaining a rulimmfrthis Court on the
parties’ pending motions for summary judgment oa @APs defense aft&Cherokee
Nation. This Court’s ruling for Defendants and againg @lass on those motions was

entered August 31, 2006 (Docket 1042). The Cousu directed (in that ruling) that “the
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parties are hereby instructed to inform the Comrtwriting, within fifteen (15) days,
whether or not any issues remain in this mattet tbquire the further attention of the
Court, prior to entry of final judgment.”

31. That order gave rise to the negotiation and subamssf the parties’
statements of their respective views on those m@mgiissues as set out in the “Parties
Joint Submissions on Remaining Issues” (Docket 108&d October 23, 2006. That
submission summarized the parties’ positions ontaigje relief as follows:

l. There remain issues of equitable relief to dmotved:

A. The Plaintiffs contend that Defendants rematiged
to change their indirect cost rate methodologyl@iding such changes in
Defendants’ carry forward rate adjustment procedasemay be required to
bring that methodology into compliance with the wf@ie of Ramah
Navajo Chapter v. Lujan, 112 F.3d 1455 (10Cir. 1997) and the law of this
case.

B. Defendants contend that several issues must be
resolved to determine if plaintiffs are entitled tioe relief they seek
including, but not limited to:

1. Whether 25 U.S.C. 8450j-3 (originally enacted
in 1998) would, as a matter of law, preclude then€o
from granting Plaintiffs the equitable relief thegek
(modifications to the indirect cost rate methodglog
including carry forward adjustments); and

2. Whether, given the Court's recent decision
relating to the appropriations caps (Order datedusti

31, 2006), a conflict exists between class members
rendering inappropriate any class treatment of the
plaintiffs’ claim challenging NBC'’s indirect cosate
methodology; and

3. Whether an Order requiring changes to the

current indirect cost rate methodology is inappiatpr
and unwarranted given defendants’ contention that
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contracting tribes are already authorized under the
Indian Self-Determination Act, 25 U.S.C. 84&0seq.
(“ISDA”) to elect an alternative multiple rate sgst
that would allow Plaintiffs to isolate and fully mare

the costs incurred in running only BIA programs.

Il. The Plaintiffs contend that the Court shouldhtes a
declaratory judgment that the ISDA requires theeddénts to pay direct
contract support costs to ISDA contractors, subjecthe availability of
appropriations. Defendants contend that becauseBtireau of Indian
Affairs has adopted a policy requiring the paymenftdirect contract
support costs, there no longer exists a live certxy for the Court to
resolve.

32. Based on the above, the parties then intensifiett #&fforts to seek an
agreed resolution of the remaining equitable refisties Ultimately, in part because of
the severe difficulties encountered in attemptirg ibtegrate the benchmarking
methodology with the carry forward process anditfability to secure the study called
for in the June 1, 2001 Order (Docket 557), the €&@oment refused to continue with
benchmarking and a different approach for addrgésamrecting the “Calculation Claim”
defect perLujan had to be developed. That new approach (develap&d(6-2007) is
the “Special Rates” option addressed in Appendiw RSA-IIl. That option also includes
a number of changes to Interior’s carry forwardhndblogy which will also be extended
to benefit those tribes which opt to continue usa single rate template. Indeed, those
carried forward changes have now been engraftenl antbroader definition of the
Calculation Claim for purposes of this settlemdittat definition appears at PSA-III, p.

5, as follows:

1. Calculation Claim
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The “Calculation Claim, refers to any asserted masserted claim
for relief in connection with an ISDA contract awead by the Secretary of
the Interior, as defined in Section 3.a.i. of PSAut for purposes of this
PSA I, also includes any asserted or unassetthg challenging NBC'’s
or DOI Office of Inspector General’s carryforwaehiplates, policies, and
practices previously in effect or in effect as bé tdate of this PSA Il
PSA-lI Section 3.a.i. provides as followsSe¢, quote at § 7 of this
Affidavit]. (Emphasis added).

33. One of the anomalies encountered by the partiggegotiating equitable
relief as reflected in PSA-Ill—and which signifidgncomplicated that effort—was the
fact that while during the past two decades thems heen a chronic shortage in
appropriations to cover the true indirect cost sead ISDA contractors, many
contractors continued to incur over-recoveries amkr-recovery carry forward
adjustments, reducing their future years’ indinetes based on the government’s carry
forward templates. This is an anomaly because thesGs a whole is under-funded for
indirect costs , yet large numbers of individuah$3 members continued to suffer over-
recovery carry forward adjustments (reducing tlgture rates) in circumstances where
the amount recorded as “recovered” or “collectemt’ihdirect cost exceeded the amount
recorded as “incurred” for allowable indirect cegpenditures during a given year. After
detailed analysis, a number of factors were idieatitvhich contribute to this problem.

34. One of those factors is that even though the gowent's carry forward
template (Exhibit E) has a column which purportsstow the amount of allowable
indirect cost “incurred” based on the ISDA contoaist audit for a given period, in reality
that number does not reflect an actual audited wadowy of actual indirect cost

expenditures incurred to support a contractor's BE®A programs. The indirect cost
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incurred amount referenced above is identifiedh@nExhibit E template under column D

as “Indirect Cost Pool” amount. That number, howeve the result of a percentage

allocation of total allowable indirect cost poolpexditures allocated among the different
programs in the indirect cost base (the denominattdhe fraction used to calculate an
indirect cost rate) in accordance with the peramnthat each contract or grant program
constitutes of that base (based on audited expeed)t, using an allocation methodology
authorized by OMB Circular A-87, 2 C.F.R. Part 225.

35. The percentage composition of the base made upeofdrious programs
(including BIA ISDA contracts) estimated at the @¢irthe rate proposal is submitted will
typically vary from the total of direct costs adtyancurred for the various programs in
the base during the year in which the rate is agplThat direct cost mix will typically
vary from the estimated expenditures for those amog used to calculate the rate in
advance both in amount spent per program andwkdbprograms are actually operated.
This changes the actual percentage each programtlahs out to constitute of that base
as measured using the actual audited expenditargbdse various programs during the
year in question; and, therefore changes the numiymrted for the BIA ISDA contracts’
share of those pool expenditures (the estimated papenditures constitute the
numerator of the fraction used to calculate anreudi cost rate). Changes in these
variables can cause that imputed number to vamnahiaally based on factors that have
nothing to do with the allowability or amount oktlactual allowable administrative cost

expenditures made to support those BIA ISDA comdtac
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36. For example, in a year when a tribe actually inediraudited allowable
indirect costs of $200,000 to operate its BIA ISpgrams, the percentage reallocation
of the total pool expenditures (total indirect casturred) could result in e.g. only
$180,000 being entered as indirect cost incurreoptrate those programs on the carry
forward template.

37. Also, as Class Counsel later learnsek( 44infra), the total indirect cost
pool expenditures entered on the carry forward tetapbefore that allocation is
calculated is itself altered on the carry forwagthplate before the allocation percentage
adjustment is applied by deducting the prior pero@r-recoveries (or adding under-
recoveries) to that total. This will reduce (or rease) the amounts allocated to each
program as reflected on the template. Thus, in @& ye which an ISDA contractor
actually incurred $200,000 in audited allowableirect costs to operate BIA ISDA
programs, this adjustment may further reduce theusmmentered in the indirect cost
incurred column. For instance, if only $180,000tleé $200,000 in actual indirect cost
incurred would otherwise have been allocated to itfeeirred column on the carry
forward template based on the percentage allocapimtedure addressed in the
preceding paragraph, that $180,000 may be furtdhraed e.g. by another $50,000 based
on an over-recovery carry forward from two yearsomprlf that over-recovery carry
forward was $100,000, spread over all the programthe base in accordance with the
same percentage allocations and if the BIA prograamstituted 50% of the base, one-
half of that $100,000 carry forward adjustment wiobk allocated to the BIA ISDA

programs. So, even though the tribe actually iredi$200,000 in allowable (audited)
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indirect costs to support its BIA ISDA contractse humber that is entered in the indirect
cost incurred column for purposes of calculating ttuture years’ carry forward
adjustment will (in this example) actually be $XB@). ($200,000 - $20,000 = $180,000;
$180,000 - $50,000 = $130,000).

38. This problem is then often exacerbated by what rersare recorded in the
“indirect cost recovered” or “collected” (“colleotns”) column on the carry forward
template. Historically, most tribes have recordedhe indirect cost recovered column
the total amount of BIA ISDA funds (and sometimeisal funds) that they actually spent
to pay their allowable indirect costs. This wouhdlude the amount awarded by BIA to
cover indirect costs (indirect CSC), as well as BBDA program money (which the
tribes are allowed to use to cover shortfalls inCO8nding) used to cover those CSC
shortfalls. Sometimes tribal money is used to cowese shortfalls. Typically, unless told
otherwise, most auditors will identify all BIA ISD&ontract funds actually expended to
cover CSC expenditures as CSC funds received dectetl and that amount is then
entered in the indirect cost recovered/collectetlroa on Interior’s carry forward
template.

39. (a) Ifthe amount entered in the recovered/colgci@umn matches the
total actually expended to pay for allowable indireosts per the audit, which in this
example was $200,000, but if $35,000 of that wasialy paid with ISDA program
money or tribal money, nonetheless that $200,0@0vered/collected amount is then
compared to the dollar amount entered in the IDEunred column (in this example

$130,000 instead of $200,000) as required by thmpliate. This makes it appear that the
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tribe “collected” $200,000 in indirect costs (of it only $165,000 was actually a CSC
award), and the template will then compare thatO$2W0 “collected” amount to the
reduced entry for the incurred amount ($130,00@atTcomparison will then show an
apparent overpayment difference of $70,000 whiateumnterior’s existing template will

then be carried forward as an over-recovery casrydrd to reduce the tribe’s future
year's rate even though the tribe actually recei$88,000 less in CSC funds from
Interior to pay for the $200,000 in audited, alltaindirect costs which it actually
incurred to operate its BIA ISDA programs.

(b)  Moreover, many BIA ISDA contractors (at the legng of their
contract years) routinely charge their BIA ISDA tracts for the full amount of indirect
cost expenditures they anticipate will be needeaptrate their BIA ISDA programs that
year, even though that amount is greater than thdirect CSC award. If it later turns
out that they needed less indirect costs thanraily held back for that purpose, they
should (but often do not) rebook those unexpendadd to their programs. Those funds
can then be carried over and spent during the coitact year. If, however, they neglect
to rebook those funds. Their auditors will typigateflect those funds as showing that
full amount as indirect cost fund recovered fromABfor that period. The ISDA
contractor will thereafter enter the full amounigorally recorded for indirect in the IDC
recovered or collected column on the carry forwtardplate (thinking this is required by
NBC), even though a lesser amount was actuallytdpguay for allowable indirect costs
for that period. This will generate exactly the sakind of over-recovery carry forward

adjustment as addressed above, even though thenareotered in that column was
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neither recovered nor spent for indirect costss Thain also give rise to a bill of collection

where the contractor neglects to document the carey and expenditure of these funds
in the next contract year. It is anticipated theg training session called for in PSA-III

will facilitate a reduction in the occurrence oé#ie kinds of self-induced over-recovery
carry forward adjustments.

40. The adverse impact on ISDA contractors’ indirettaates resulting from
these features of the existing carry forward temapls further exacerbated by the
inability (under that template) of ISDA contracteosreceive appropriate under-recovery
carry forward adjustments (or to offset under-rex@s against over-recoveries) which,
over time or for a given rate period, would othessviend to mitigate that adverse impact.

41. The several problems with Interior’'s carry forwgmbcess addressed above
have caused (and continue to cause) the Classdjfieaulty. Proposed changes in PSA-
[l improve the situation in a number of ways. Tirst change which PSA-111 would
achieve is to make clear that ISDA contractorsrererequired to record in the indirect
cost “recovered” or “collected” (“collections”) aoihn on the carry forward template
anything except actual CSC awards; and, in a yeavhich they actually do recover
more CSC funds than they need to cover the indiest reflected as incurred on the
carry forward template, they may further reduce thanber by not recording in the CSC
recovered or collected column any CSC funds whiehevactually used (or which can be
charged to cover) any unfunded Direct Contract Supf@ost (“DCSC”) expenditures
incurred to operate BIA ISDA contracts where thbD§&SC costs were incurred and were

(or would otherwise have been) charged againstSBA program funds or paid with
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tribal funds. Instead, these DCSC expendituresbsacharged against the excess CSC
award, thereby further reducing the amount the ISIdAtractor is required to enter into
the carry forward IDC recovered column. This facwatl reduce or eliminate over-
recoveries that might otherwise occur. This is ohthe major benefits of the settlement.
The ISDA contractors’ right to make these adjustiménset out in footnote 4 on pages 4
and 6 of Exhibits 1 and 2 to Appendix A and on Bxhl to Appendix B, as follows:

4/The amount of “Indirect Cost Collection” need motlude direct funds

(including direct program funds. Direct CSC, or iredt CSC funds

lawfully redirected to pay for unfunded direct CS&jvate funds, or tribal

funds diverted to pay indirect costs in the poogvimled that the amount

listed is consistent with the tribal contractorsdaed financial statements

or post-audit statements. Pursuant to Section.ll{& and (b) of PSA Il

42. To take full advantage of this feature (and otleatures) of the settlement
will require that ISDA contractors work closely witheir auditors to ensure that their
audit reports contain accurate financial informatbocumenting the sources of funds
used to pay for the allowable indirect costs (ardSQ) incurred and how the funds
awarded for CSC per BIA ISDA contracts were expénddis will require some effort
by the ISDA contractors to ensure that their audifwoperly address this information in
their audits. This factor is one of the reasons détlement incorporates an extensive
training component for ISDA contractors and theiditors. See, Article V of PSA-III..

43. The inequities caused by the addition of prior geander-recovery carry
forward adjustments to the indirect cost expendguand totals used to generate the

amount entered on the incurred column for BIA ISpragrams on NBC's carry forward

template, and the deduction of prior years’ oveoewery carry forward adjustments from
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those expenditures to generate the incurred coleminy for those programs (as
referenced in § 33upra) were not fully understood until sometime in 2006e problem
was then referred to by Class Counsel as “doulpigimg).”

44. “Double dipping.” involves reducing (or increasirthe negotiated pool for
a proposed “fixed with carry forward” indirect coste by a prior period’s over-recovery
(or under-recovery) carry forward adjustment befthre reduced (or increased) rate is
approved for use in a subsequent period, but theking the same adjustment again two
years later based on audited numbers during thig faward process. If under-recovery
and over-recovery carry forward adjustments wereemi equal treatment on the
Government’s carry forward templates, this douldgustment would either benefit or
harm the contractor in an even handed manner demeadon whether they had suffered
an over-recovery carry forward adjustment or beéedffrom an under-recovery carry
forward adjustment. But, given the way the existagry forward template is structured,
and the way the “shortfall” column unfairly skewsetcalculation<ee, 1 37,supra and
Exhibit F to this Affidavit) this double adjustmerns extremely harmful to ISDA
contractors. This is because the existing carrwdod template intercepts and does not
carry forward most under-recovery carry forwardsl glaces them in a “shortfall”
column, while carrying forward all over-recoveryrigaforward adjustments, except for
theoretical over-recovery carry forwards barred tbg 1988 amendments to ISDA.
Theoretical over-recoveries are defined at 8 arddl Kerkmans’ declaration of May
31, 2008. The changes to Interior’s carry forwanthplate reflected in PSA-1ll—both for

the single rate template and the various specisd tamplates—will if adopted
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significantly mitigate the harm presently causedl$®A contractors by this double
adjustment (“double dipping”) by providing more aveanded treatment in calculating
and carrying forward (or not .carrying forward) ovecovery or under-recovery rate
adjustments used to finalize the contract pricarfdirect CSC for ISDA contracts.

45. The various carry forward changes proposed in ASAdldress and
improve most of the major defects in the carry famvprocess identified especially in
circumstances where the amount entered in theecidicosts incurred column (e.g.
$140,000) on Interior’'s carry forward template ieager than the amount entered in the
indirect cost recovered column (e.g. $120,000) whdre the rate-generated amount is
greater than or equal to the recovered amount $.80,000). Under Interior's existing
carry forward template only $10,000 of the $20,G0flerence between the amount
shown as incurred for indirect costs ($140,000) gredamount actually paid by Interior
to cover these costs (e.g. $120,000) is carrieddat. Instead, the other $10,000 of that
difference is trapped in the “shortfall” column. ihée, the contractor is not able to secure
the benefit of a positive rate adjustment that wWatherwise have resulted, while in the
converse situation, under NBC’s existing carry fardvtemplates over-recoveries based
on actual over payments of CSC funds are alwaysedaforward to reduce future year’s
rates.

46. One of the major benefits of the settlement redutish elimination of the
“shortfall” column from Interior's carry forward teplate and the substitution of two
columns, the “under-funded” column and the “ovendad” column. The primary benefit

of this change is to make the treatment of payrbased under-recoveries and payment
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based over-recoveries more even-handed while negacompliance with the statutory
prohibition against theoretical over-recoveri€ee, § 44, supra. This change also
mitigates the harm caused by the “double dippingdcpss discussed above. The
circumstances in which these particular changedym® difference outcomes for carry
forwards are illustrated on Exhibit3ee, I 56infra.

47. There is a footnote on the proposed templatesr(fdet5) which appears
on pages 4 and 6 of the Excel spreadsheets maskénahabits 1 and 2 to Appendix A
and Exhibit 1 to Appendix B. That footnote readsai®ws:

5/ Underfunded indirect costs should be reporteithéorespective granting

agencies. Underfunded amount may be, but are notsearily, due to

shortfalls in appropriations. The presence of amwrhin either of these
columns does not constitute a determination or ssiom that either the
government or the contractor is liable to the otbelany amount.
That footnote makes clear that the mere fact tldlaidamounts appear in the under-
funded column or the over-funded column does naamtbat either the government or
the contractor has an enforceable legal duty totipatyamount to the other.

48. There will be circumstances when the under-fundedber could give rise
to a Contract Disputes Act (“CDA”) claim by the dmactor against the government
where the under-funded amount for indirect coseexigures is the result of a mistake by
Interior. In those circumstances, even though tiraual appropriations CAP on indirect
CSC expenditures has been exceeded, a remedyft@ill loe available under the CDA as
evidenced by the decisions Appeals of Mississippi Band of Choctaw Indians, IBCA

4711-4715 for FYs 2000-2002 amppeals of Mississippi Band of Choctaw Indians,

IBCA 4819 and 4820 for FYs 2003-2004. In those sab#erior had erroneously failed
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to include the Tribe in the calculations used ttedwsine distribution of indirect support
costs for FYs 2000 through 2004, all of which weears in which Congress had
included “not to exceed” language regarding CSO@mmations and in which all of the
funds appropriated for CSC to cover BIA ISDA contsahad been expended by Interior
before these claims were filed. The Tribe had mueived any under-recovery carry
forward adjustments which might otherwise haveved#ld them to recoup some of these
losses without invoking the Contract Disputes Acigess. Based on the Interior Board
of Contract Appeals ruling of April 14, 2006 in IBC4711-4715 and a subsequent
stipulated order entered on December 14, 2006 @GAIB819 and 4820, the United States
ultimately paid all past due CSC amounts to thédd8mwith interest from the Judgment
Fund established per 31 U.S.C. 8§ 1304. Also, ifCless were to prevail on the CAP year
claims on appeal, there would be a CDA remedy tmver those funds even in the
absence of an Interior mistake of the sort involwvethe Mississippi Choctaw decisions.
49. Likewise, in cases where an over-funding is duesdme mistake from
Interior in payment calculation or payment makingeeen a computer error on a check,
there will be circumstances where the governmeuldcseek to recover that money from
the contractor. Those circumstances and Interrogist to seek recovery for such excess
payments from a BIA ISDA contractor already existlare not in any way created or
enhanced by the proposed settlement. It is possi@e in such circumstances the
government could issue a bill of collection whitie tribe would have an opportunity to
challenge through a CDA appeal to the Civilian Boaf Contract Appeals, to a U.S.

District Court or to the U.S. Court of Federal @Giaiunder 25 U.S.C. § 450m-1 and 41
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U.S.C. 8§ 60%et seg. In many circumstances the contractor will haveomplete defense
to such claims. Any ISDA contractor who receivesilhof collection should consult an
attorney to analyze its defenses to such claBes.25 U.S.C. § 13a, 25 U.S.C. § 450j-
1(a) (right to carry over unexpended ISDA contractds without funding penalty); 2
U.S.C. 8 450j-1(f) (one year deadline for initigtidisallowed cost claims). Under current
law, ISDA contractors also have the right to chagle errors in law or fact which
underlie any such government claims and to plebdratefenses and counterclaims or, to
offset government claims, and to plead counterdaim recoupment (pleading prior
government failure to pay amounts due under theesaomtract as an offset to the
government’'s claims even when the statute of lioites otherwise bars such claims
against the government) so long as those claimsdafehses are properly raised under
the CDA. See, Reiter v. Cooper, 113 S.Ct. 1213 (1993);0ckheed Martin Corp. v. U.S,

70 Fed. Cl. 745, 757 (Fed. Cl. 200B]DIC v. Hulsey, 22 F.3d 1472 (1D Cir. 1994).

50. ISDA contractors can also greatly reduce the icgann which a bill of
collection may be generated by reducing the nurtioer might otherwise be entered in
the “over-funded” column on the new template. Tlvay do this by ensuring that the
amounts entered in the indirect cost recoveredeg@eaid) column are strictly limited to
actual CSC funds awarded; and, that if there afengied Direct Contract Support Costs
incurred that would otherwise have been charger tpagcd from BIA program or tribal
funds, some of the CSC funds awarded can be redotukeover those DCSC costs,
thereby reducing the number to be entered in tlkreat cost recovered/collected

column, thereby reducing any gap between the irdummount and the recovered
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amount in a way that may reduce or eliminate arsisbir an entry in the over-funded
column.

51. The interplay of (a) Contract Disputes Act proceegdiand recoveries (41
U.S.C. § 601et seg., made applicable to ISDA contracts by 25 U.S.C4%m-1),
involving claims for underpayments of indirect oand (b) rate increases grounded in
under-recovery carry forward adjustments also lwathe addressed in negotiating the
proposed equitable relief.

52. The questions of how the CDA claims and award m®and the carry
forward rate adjustment process affect (or shotflecg each other arose in 2007 as the
parties were seeking to finalize the special rateshodology and negotiate changes to
the carry forward methodology.

53. The undersigned counsel prepared an analysis ointeeplay of CDA
recoveries and carry forward adjustments (copychéd as Exhibit G) based on the
existing carry forward template which demonstratiat while there were some
circumstances in which a CDA recovery would havé¢oreported as an indirect cost
recovery on the carry forward template, there isanone-to-one correspondence between
the amount recovered in a CDA proceeding and theuainto be entered in the “IDC
recovered” column of the carry forward templategl,athere were some circumstances
where proof that the contractor suffered a prioarge under-recovery carry forward
adjustment (and, hence, a reduced IDC rate) wawldgle (at least) a partial defense to a
bill of collection claim for the same rate periddnally, that analysis showed that proper

accounting and careful carry forward template estrwill eliminate any double
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recoveries by the contractor or the government friitvese processes. This analysis
allowed the parties to move forward to finalizatiohPSA-Ill. The new carry forward
templates proposed in PSA-III will reduce the cmsances in which rate changes (and
changes in indirect cost recoveries) based on damyards will be relevant to CDA
claims and defenses.

54. Ultimately, through intensive and grueling negatias in 2006-2007, the
parties developed and explored various alternatimethods for addressing the
Calculation Claim defects and the carry forwardoems. The parties ultimately settled
upon the special rate solution set out in Apperdin PSA-III to address the Calculation
Claim and (as discussed above) a number of chaongd®e Defendants’ carry forward
methodology as set out in Appendix B to PSA-Illladdress those issues. The single
example used to illustrate the special rates ogboth the two rate option and the three
rate option) in Appendix A to PSA-IIl actually prackes a slightly reduced ISDA rate (or
BIA ISDA only rate) in the first year of implemenian. This is because the example
assumes that the contractor has an over-recoveny foaward adjustment calculated for
a prior year under the old methodology which is ligopto the BIA-ISDA pool. A
different example using all the same numbers bsiiragg the contractor’s prior year’'s
carry forward adjustment was an under-recovenhé@athan an over-recovery) produces
an increased ISDA only (or BIA ISDA only) rate fibre first yearSee, Exhibit H.

55. Some key points about the special rates optiongzegh in PSA-I11I are:

(@) No ISDA contractor will be required to use dpecial rates option

under which two or more rates will be calculatedd dor which carry forward

Affidavit of C. Bryant Rogers — Page 32



Case 1:90-cv-00957-LH-KBM  Document 1145-6  Filed 06/24/2008 Page 34 of 50

adjustments will be calculated separately for eaté. All can opt to continue use of a
single rate for which a unified carry forward adjoent will be calculated.

(b)  ISDA contractors will have the option of calatihg a single rate,
two rates or three rates in the first year anduiture years (after completion of carry
forward adjustments) to determine which approaacviges them with the best rate given
their facts and circumstances and their carry fodeaistory.

(c)  Over time as the improvements in carry forwtaeatments set out in
PSA-IIl are implemented, the BIA ISDA only rate @ie ISDA only rate in which IHS
and BIA funding are covered by a single separaeand all other programs are covered
by an all other programs rate) will cause thosesréd diverge.

(d)  The treatment of carry forwards for the non-FSprograms covered
by the non-ISDA special rate will be different thiamn the ISDA programs using special
rates. As shown on note 1, page 3 of Appendix R$&-Ill, the treatment of non-ISDA
programs carry forward adjustments will be compkrab the way such carry forwards
are handled for such program funds for state andllgovernments. In addition to the
differences in that treatment addressed at nats@der-recoveries and over-recoveries for
those programs will be offset against each othgrealuce a net over or under recovery
similar to how these were handled in the old OIGsWe method for calculating carry
forward adjustments.

(e) The special rates option involves a variation omaltiple rate
solution previously considered by the parties ame@ated (on several occasions from

1999-2007), but resurrected and modified to makmote practically obtainable and
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workable for ISDA contractors. Unlike the traditadrmultiple rate options (which still
remains available) ISDA contractors will not be uggd to establish separate
administrations or account for and allocate thadliriect costs by any form of special cost
categories in order to obtain and retain spectakra

)] As explained in note 2, page 3 of PSA-Ill andhote 1 on page 3 of
Exhibit 1 to Appendix A of PSA-IIl and on note 1 page 3 of Exhibit 1 to Appendix A
and additional “hybrid” kind of special rate optimalso available under PSA-III. This
option will be available “[i]f a tribal contractazan (1) identify a type of an otherwise
allowable indirect cost that is chargeable to dipalar special rate base. . ., but not to the
other special rate basis and (2) that identifiest c® not funded as Direct CSC.” In that
circumstance “a tribal contractor may choose to Huoididentified indirect cost to the
indirect cost pool for that particular special ratese only.” This will increase the rate
applicable for that special rate base. The Excegiarm cell as shown on the electronic
version of Exhibits 1 and 2 to Appendix A in whistich special cost would be entered if
this option is elected has not been activated erkEttcel templates filed with PSA-III, but
can be activated by NBC where the contractor pigpevokes this option.

56. One of the great difficulties in securing the prepd PSA-III disposition of
the equitable relief issues was the extremely cermnphd esoteric nature of the problem.
Many variables and processes have to be considerddno one example can fairly
illustrate the outcomes produced by Interior’'s exg methodology or the impacts of the
proposed changes to those methodologies. For egrampldeveloped a chart to illustrate

the different carry forward outcomes produced byerior's existing carry forward
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templatevs. under the modified (single rate) carry forward téatg which eliminates the
“shortfall” column proposed as Exhibit 2 to Appexd8 of PSA-IIl. This chart reflects
different factual assumptions respecting the netatiize of an ISDA contractor’'s IDC
incurred amount, rate times base amount and ID@vexed/collected amount for a given
period. A copy of that chart is appended as Ex[3la Appendix B of PSA-IIl. Another
copy is attached hereto as Exhibit I. Even thosestiative examples are grossly over-
simplified because they (of necessity) ignore thedct of the several problems which
adversely impact how the numbers entered as ID@riied and IDC recovered/collected
are calculated. That Exhibit also assumes thatdinéractor is only operating BIA ISDA
programs. Thus, that exhibit does not address {hackfore does not illustrate) how
PSA-IIl improves the carry forward calculationsways other than elimination of the
“shortfall” column.

57. Very few attorneys and accountants actually undadsthe complexities
underlying the government’'s carry forward templateass Counsel (Michael P. Gross,
the undersigned and Lloyd Miller are among thosey Yew attorneys who have that
expertise). That problem was compounded by the tfzat the government personnel
which Class Counsel had to negotiate changed mamgstover the last decade. The
Justice Department attorneys Class Counsel dedit withese negotiations changed
three or four times. At various times both Interaord Offices of Inspector General had
their own attorneys, and the personnel at OIG (ktdr NBC) assigned to these
negotiations changed several times. At variousgiBE\ accountants and auditors were

also involved in the negotiations. On some occasitime terminology was so obscure
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that it would take a day to be able to define tesmsve could have a discussion about the
problems. So, this was a very difficult and gruglinegotiation process. Without the
stability finally obtained on the government sidetloe table once Karen Richardson,
Esq., DOJ, became the lead attorney for the govemhrm 2002 and NBC’s Debra
Moberly and Doris Jensen became the lead accogntantNBC in 2006, we would
never have secured Government concurrence of tyoped equitable relief package as
reflected in PSA-IILI.

58. When we began our work in 1999 to secure equitadlief to require
modification of the Government’s carry forward nadblogy to address the “Calculation
Claim” defects (as Plaintiffs’ contend is still veged by the “law of this case” as
established byujan), that work was undertaken without any expectatiban additional
attorney’s fee award per the 1999 Stipulation (B0@83), and no additional fee award
Is here sought for that work. However, the carmyvird problems discussedpra and in
Exhibits F and G are different from the problema@npassed by the calculation claim as
that claim was pled and defined in PSA-I, and manmythe other (carry forward)
problems didn’t even exist when this action waadfiin 1989.

59. However, since as shown above, in Class Counspifsam no meaningful
equitable relief to address the “Calculation Claipnbblem can be secured without also
addressing the carry forward problems, we have Igottgnegotiate equitable relief to
address them and the parties have redefined tHeul@aon Claim” to accommodate that
reality as set out at Section II.F.1. of PSA-8¢e, {1 7 and 32supra. However, in 1999

we never anticipated having to address (and wereven aware of) those carry forward
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problems. They are different from the methodololgidafect encompassed by the
Calculation Claim (though no relief on the calcudatclaim defects can be achieved
unless we also to some extent address the camafdrproblems), we have requested an
additional fee award (to be paid from the balantehe common funds previously
obtained) to compensate us for our additional lagak on these carry forward issues.
60. Because a great deal of my work on equitable redi¢he calculation claim
issues occurred in sessions in which we were sametiusly addressing the carry
forward problems, it is not possible from my tinfeests alone to segregate most of my
hours for work on the calculation claim from my m®dor working on the carry forward
problems. However, on balance, | can (with a higrde of confidence) fairly attribute
one -third of my time incurred for work on equitalvelief from and after February 2001
to work on the Calculation Claim issues (for whickeek no additional fee) and two-
thirds to work on the carry forward issues (for ghi am requesting an additional fee
award). My allocation of hours on this differs fro@lass Counsel Michael P. Gross
because he spent a larger portion of his time wgrkin the special rates issue and on
other PSA-III settlement terms (equally applicab&h to the Calculation Claim and to
the carry forward problem) than I; and, becauseavehbeen far more focused on
unraveling the carry forward complexities/diffiaes and how they could be addressed to
permit entry of a viable equitable relief orderdaaddressing those issues in work with
the Class’ experts and in negotiation sessions tdmwork to devise the special rates

option as an alternative to the benchmarking ambroa
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61. All of the foregoing addresses problems relatinglnterior's duty to
calculate and pay indirect contract support castireéct costs). Parallel to the above, the
parties were also working to secure Interior ages@mnio recognize Interior’s duty to
calculate and pay direct contract support costss iBsue was brought into the case by
the Pueblo of Zuni (Docket 633).

62. The DCSC claim is defined in PSA-III as follows:

3. The Direct CSC Claim
The Direct CSC Claim” refers to any claim in cooctmen with an

ISDA contract awarded by the Secretary of the lotemlleging that

Defendants failed to comply with 25 U.S.C. 8§ 45@13)(A)(i) of the

ISDA as regards Direct CSC.

63. As result of the efforts of Class Counsel (collesly, but primarily the
efforts of Co-Class Counsel on the DCSC claim, didjiller), Interior was persuaded to
adopt a comprehensive Contract Support Cost polidych included provisions
acknowledging Interior's duty to calculate and @€SC to ISDA contractors. Class
Counsel submitted a report to the Court on thisasiune 29, 2006. (Docket 1028). The
Interior CSC policy there referenced is appendedpeendix C to PSA-III.

64. Interior's adoption of a policy acknowledging itsligation to calculate and
add to ISDA contracts DCSC is deemed sufficient garposes of this settlement to
satisfy Plaintiffs’ equitable relief claims in thaction as to DCSC. Interior has agreed in

PSA-IIl to not make any changes in its CSC poliggept per consultation with ISDA

contractors. Moreover, PSA-III reserves the righalb Class members to challenge any
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aspect of that policy and to challenge any chahgdsat policy Interior may make in the
future.

65. The time and labor involved in my work on equitab#éef in this action
from and after December 18, 1998, has been brokemto five (5) categories, totaling
1,273.02 hours, through May 19, , 2008, as showiexmbit J, and sub-Exhibits 1-6
hereto. Of those hours, the undersigned is requestiat the Court consider 715.55 as
hours for which an additional fee award should bented. All of those hours are in
addition to hours for work on money damage claimthis action and for negotiation and
implementation of PSA-I and PSA-II. | have not bgend by any other client for the
work reflected in those hours.

66. In regard to the merits of the Third Partial Setiéat Agreement, it is my
opinion that PSA-IIl constitutes a fair and readsearesolution of the claims for
equitable relief pled which will confer a substahtbenefit upon the Class. It does not
cure all of the problems associated with indiremstcrate calculations or the existing
carry forwards methodology, but it significantlydteees or mitigates those problems.
PSA-IIl represents a significant achievement gitlen serious and growing uncertainties
of the applicable law and the vagaries of thediiign process and the complexity of the
issues. The full benefits of the settlement in &wh its beneficial impacts on indirect
cost rate calculations and carry forward adjustsiemll not be evidenced until two
complete rate cycles have been carried out un@endhw system. This is because prior
years’ carry forward adjustments calculated underdald system will be carried forward

into the first and second years of implementatiorP8A-11l. The right of individual
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Class members to seek monetary or equitable relief outside of this Class action to redress
any prior or future years’ errors or illegalities which fall within § VI.B.2 of PSA-III or
other provisions of § VI.B. (subject to Government defenses) are also reserved. Section
VI.B.2. of PSA-III provides:
2. Individual Claims Not Asserting the Settled Claims
Any claims or challenge to any cost determinations made by

Defendants relating to whether a cost is allowable or reasonable under

applicable OMB Circulars, and any claim relating to mathematical or input

errors in the calculation of indirect cost rates which have occurred or may

occur are reserved.

67.  Taking into account all of these factors, in my opinion the supplemental fee
award requested in Class Counsel’s fee application is warranted by the work required to
secure PSA-III and the benefits that PSA-III will confer upon the Class.

68.  All out-of-pocket costs which I have incurred through June 12, 2007 in
pursuing equitable relief in this case have been reimbursed per prior orders of the Court
authorizing such reimbursements (Dockets 284, 286, 453, 557, 734, 876, 1090).
Additional (unreimbursed) out-of-pocket costs I have incurred in pursuing equitable relief
from June 12, 2007 through May 5, 2008 total $5,720.45, as shown by sub-Exhibit 7 to

Exhibit J.

Further, Affiant sayeth naught.

C. BRYAT\IT GERS 4’
VanAMBERG/ROGERS YEPA,
ABEITA & GOMEZ, LLP
POST OFFICE BOX 1447
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SANTA FE, NM 87504-1447
(505) 988-8979

STATE OF NEW MEXICO )
: SS
COUNTY OF SANTA FE ) . A

\

Subscribed and sworn to before me thiSZ % day den 2008, by C.

BRYANT ROGERS.

o 8 ",'w“

'”USL\C
A

My @&h’ﬁnsmon Explres:

42/ o8
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concerning contract support costs

E. Congressional actions in 1998 (FY 1999)
relating to contract support costs

F. Funding contract support cost needs:
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Future

Chapter 2 - Understanding Contract Support Costs: Myths & Realities

Chapter 3 - Conclusion

EXECUTIVE SUMMARY

A. Purpose and Background of the NCAI National Policy Work
Group on Contract Support Costs.

In 1970 President Nixon formally launched the Nation into the Era of Tribal Self-
Determination. Five years later that policy was embraced by Congress through enactment
of the Indian Self-Determination and Education Assistance Act. Under that Act, federal
agencies within the Department of the Interior and the Department of Health and Human
Services were required and directed to turn over the complete administration of their federal
Indian programs to the Indian tribes themselves, upon receipt of a formal tribal request.

The result of that enactment has been the transfer of hundreds of millions of dollars in
federal Indian programs from the Bureau of Indian Affairs and the Indian Health Service to
tribal operation, leading to enormous improvements both in the empowerment of tribal
governments and in the delivery and quality of local health and social welfare programs
serving Native American people. This massive transfer of federal authorities to local tribal
governments has emerged as an outstanding example of the success that comes from the
devolution of federal governmental prerogatives to local governmental institutions.

From the earliest implementation of the 1975 Act it was clear that the Bureau of Indian
Affairs and the Indian Health Service were unable (and in some instances unprepared) to
transfer to tribes the full resources of the federal government available to the agencies to
carry out their federal Indian programs. In addition to the direct program funding, the Act
authorized Acontract support costs" (typically associated with personnel administration,
financial management, procurement activities and the like) to be provided to tribes over and
above the program resources. It was recognized that if these additional contract support
cost funds were not provided, tribes would actually be penalized in exercising their self-
determination rights, by being compelled to reduce program operations to cover these
unavoidable costs. ~
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specific contract support costs.

In 1999, 24 years after enactment of the ISDA, the Assistant Secretary for Indian Affairs for
the first time stated in testimony to Congress that the BIA would very likely commence
recognizing the tribal entitlement to receive contract support costs that are not a part of the
indirect cost pool and are therefore Adirect” in nature. For too many years, the BIA has
acted contrary to the mandate of the ISDA in failing to recognize and pay direct contract
_support costs. The ISDA is clear in this respect, and the ISDA regulations direct tribes to
identify those costs as a part of their proposals, the BIA has refused to comply with the law.

6. The indirect cost methodologies applied by cognizant federal agencies such as the
OIG, DCA or the Department of Labor, Office of Cost Determination should be
modified, in close consultation with and active participation by tribes and tribal
organizations, to comply with the requirements of the Tenth Circuit Decision in
Ramah Navajo Chapter v. Lujan, 112 F.3d 1455 (10th Cir. 1997).

The Tenth Circuit Court of Appeals has correctly determined that the common methodology
employed by the Department of Interior Office of Inspector General, the Department of
Health and Human Services Division of Cost Allocation, and the Department of Labor Office
of Cost Determination unlawfully dilute the responsibility of the BIA and IHS to pay full
indirect costs associated with ISDA contracts. The NCAI Work Group recommends that this
illegal practice be corrected in the following manner.

First, the cognizant agency should remove from the direct cost base tribally administered
funds received from other federal agencies. Next, the agencies should develop a set of
guidelines, in close coordination with NCAI, the Ramah plaintiffs, and other tribal
contractors, to determine which portions of the other federal agencies' programs that have
been removed from the direct cost base (in Step One) should be added back into the base.
If, as was the case for the Ramah Navajo Chapter, the burden associated with
administering the programs of other federal agencies does not materially or significantly
add to the administrative overhead required to carry out the BIA and IHS programs, no
portion of the other federal agencies' programs should be added back to the direct cost
base. If, on the other hand, the relative size of the other federal agencies' programs is such
that the administrative burden upon a tribe will necessarily increase, to that extent the other
federal agencies' programs should be added back to the direct cost base. Guidelines will
avoid excess or complicated negotiations, and will produce reasonable approximations of
need that are predictable.

Finally, the OIG (or other cognizant agency) should calculate an indirect rate to be paid by
the BIA and IHS on the adjusted direct cost base, and then apply a credit for any indirect
costs actually paid the tribe from the other federal agencies.

7. Congress, OMB, and the Departments should reject any suggestions to move the
negotiation of indirect cost rates out of the cognizant agencies' audit arms, either to
outside negotiators or to local agency officials.
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have been rejected by OMB (as occurred for the IHS in FY 2000 budget request). In one or
two years, significant Administration requests have been flatly rejected by Congress (such
as the $40 million contract support funding increase requested in FY 97 for IHS). And in
some years, Congress has appropriated substantial increases in the face of nc requested
Administration increase at all (as occurred in FY 1999 for IHS).

Tribes continue to be caught in the middle, with the perennial Hobson's choice of either
reducing program operations to sustain fixed administrative overhead costs, diverting
scarce tribal resources to cover the shortfalls, or turning the operation of programs back to
the BIA and IHS. With the latter choice unthinkable for most tribes, the ultimate victims of
the contract support cost shortfall are the tribal members who depend so vitaily upon these
programs for their health, education and welfare.

D. Recent Judicial and Administrative Decisions Concerning
Contract Support Costs.

Although it is a President who first announced the Indian Self-Determination Policy, and
Congress which put it into law, it is the Judiciary that has ultimately been called upon to
enforce it. This is particularly so in recent years, as the pressure on the contract support
cost system has become palpable and tribes press forward their claims in all available legal
forums. The resuit has been a stunning uniformity in cases upholding the right of tribes to
receive full contract support costs associated with the operation of federal Indian programs
transferred under the Act. These victories have reflected not only the judicial interpretation
of the law, but also the judicial enforcement of the federal government's trust responsibility
to Indian tribes.

Ramah Navajo Schoo! Bd. v. Babbitt, 87 F.3d 1338 {D.C. Cir. 1996). This court ruling on
contract support costs struck down the BIA's assertion of unreviewable discretion to
manage contract support cost funds in whatever way the BIA deemed best. At issue was a
BIA policy that penalized tribes if they did not submit indirect cest information to the Bureau
by a certain date. The court found that the Secretary had no authority to impose such
penalties, and that Congress intended in the ISDA to require the Secretary to fully fund
contract support costs from all available appropriations. The court indicated that, although a
flat pro rata distribution among all tribes would meet the Secretary's obligations under the
ISDA (in years when the Secretary's available appropriations are insufficient to pay the
government's obligations to all tribes), other methodologies might also comply with the law.
The court did not have occasion to consider IHS's variation on the pro rata policy, in which
IHS generally commits not to reduce tribal contract support payments from one year to the
next.

Ramah Navajo Chapter v. Lujan, 112 F.3d 1455 (1 oth Cir. 1387). This case arose out of
the persistent failure of most federal agencies other than the IHS and BIA to pay indirect
costs at the full negotiated indirect rate determined by the OIG. The tribe argued that when
the BIA and OIG assign a theoretical share of the indirect cost pool to some other federai
agency which the BIA knows will not pay its share of the pool, the BIA in effect dilutes its
own responsibility to pay the full contract support costs associated with carrying out its own
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programs. This common occurrence is readily apparent and has substantial impact when
the administrative burden on a tribe to operate its programs is not materially increased by
the administration of a few non-BIA and non-iHS programs.

The Tenth Circuit Court of Appeals ruled that the BIA practice of including in the program
pase Aother federal agencies" that do not contribute toward the indirect cost pool, diluted
the BIA's own actual responsibility to fully fund contract support costs associated with the
BIA's own contracts. The portion of the case relating to FYs 1989-1993 has since been
settled with court approval for approximately $80 million, including prejudgment interest.

Not yet resolved in the case is the equitable relief necessary {o change the BIA and OIG's
practice regarding the calculation and payment of indirect costs. This issue has received
considerable discussion within the NCAI National Policy Work Group on Contract Support
Costs, and a proposed recommended solution is contained in this repert. Based upon those
deliberations, however, it now appears that historically the BIA and OIG practice for
negotiating indirect cost rates has reduced BIA and IHS calculated contract support
entittements by approximately 15% from the amounts to be paid under the ISDA.
Regrettably, to date the DHHS, Division of Cost Allocation (which performs the same
function as OIG for several tribal contractors) has consistently refused to participate in any
of these NCAI-sponsored meetings and discussions.

Shoshone-Bannock Tribes v. Shalala, 988 F. Supp. 1306 (D. Or. 1997) (Shoshone-
Bannock I) and Shoshone-Bannock Tribes v. Shalala, 999 F. Supp. 1395 (D. Or. 1998)
(on reconsideration) (Shoshone-Bannock Il). In the course of two rulings, the Federal
District Court for the District of Oregon concluded that since IHS's lump sum appropriation
was legally available in 1996 to meet the Shoshone-Bannock Tribes' contract support costs
requirements, IHS was legally required to pay those requirements. The court rejected the
argument that {HS retained discretion over its lump sum appropriation sufficient tc avoid the
contract support cost funding mandate of the ISDA:

[Plermitting IHS to first allocate a certain amount of funding from its
lump sum appropriation for CSC and then deny CSC funding If the
requests exceed the allocation would create an enormous loophole,
granting the Secretary nearly unfettered discretion to determine
when appropriated funds are available.

The decision effectively nullified 1HS's practice of placing tribes on a priority list (or
Aqueue") and requiring tribes to wait years and years before receiving any contract support
costs at all associated with new programs. Although IHS paid the resulting judgment and
reserved its right to appeal, during the pendency of the appeal Congress enacted section
314 as a rider to the FY 1999 Appropriations Act for iIHS and BIA. In response, the parties
in the case have agreed to a limited remand to the district court for a determination whether
section 314 retroactively extinguishes the Shoshone-Bannock Tribes' claims. A decision on
that issue is pending.

Appeal of Alamo Navajo School Board, Inc. and Miccostikee Corp., IBCA 3463 (Dec.
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4, 1997); Babbitt v. Miccosukee Corp., Federal Circuit No. 98-1457 (appeal pending).
In this case, the Interior Board of Contract Appeals ruled that the BIA could not reduce the
amount of the administrative funding owed to a tribally operated BIA school below the
amount required under the fermula provided in the Tribally Controlled Schoois Act of 1938
(TCSA), simply to keep the total amount paid to schools within the amount budgeted for
that purpose by the Bureau. The iBCA concluded that:

[when] making allocations and disbursements for indirect costs under
contracts and grants pursuant to the ISDA and the TCSA, and
funded under unrestricted lump sum appropriations . . . the
department remains bound by the statutory language of the
authorizing legislation, despite shortfalls in the total amounts
appropriated, because in providing indirect costs under these Acts
the department is performing an essentially ministerial function. It
has no authority to modify administratively the clear statutory
mandates giving priority to indirect costs.

This aspect of the IBCA ruling is very similar to the ruling issued in the Shoshone-Bannock
litigation (insofar as it concerns agency responsibilities in managing a lump sum
appropriation). and has not been appealed.

The IBCA also ruled that the Miccosukee's FY 1994 indirect cost entittement remained a
legal obligation that must be paid by the government, notwithstanding an appropriations cap
that year on contract support costs limiting the total amount available to the BIA for this
purpose. The IBCA noted in a lengthy decision that the Miccosukee had negotiated both its
indirect rate and its BIA contract, and had also commenced performing the contract, long
before Congress imposed the appropriations cap. The BIA has appealed this aspect of the
IBCA ruling to the Federal Circuit, and oral argument was held June 11, 1999.

California Rural Indian Health Board v. Shalala, No. C-96-3526 (N.D. Cal.). In this case,
the Federal District Court followed the lead of the Oregon District Court in Shoshone-
Bannock and ruled that IHS's Apriority list" (or Aqueue") policy (under which Tribes receive
no contract support costs at all for several years in connection with more recently
transferred programs) was illegal. Like the Shoshone-Bannock litigation, the case involved
years when contract support costs were paid out of the IHS lump sum appropriation, and
not out of an appropriations earmark. In May 1999, the court also rejected IHS's argument
that section 314 of the FY 1999 Appropriations Act (discussion below) is sufficiently clear to
preclude the Tribe's right to continue its litigation against IHS through the discovery
process.

Appeal of Cherokee Nation of Oklahoma v. United States Department of Health and
Human Services, IBCA No. 3877-98. Appeal of Seldovia Village Tribe, IBCA Nos. 3782-
97, 3862-97 and 3863-97. These appeals involve claims against the IHS for unpaid
contract support costs. In both cases, the tribes argue that the ISDA and their contracts
entitie them to full contract support costs, and in both cases the government has raised as
a defense the section 314 rider (among other defenses). The Cherokee Nation case was
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argued April 15, 1999 and, along with the Seldovia case, is now awaiting decision.

Cherokee Nation and Shoshone-Paiute Indian Tribes v. Shalala, (E.D. Ok. CIV 99-
0928). In this recently filed case, the Cherokee Nation and Shoshone-Paiute Tribes seek
damages for the government's failure to pay contract support costs. In the case of
Shoshone-Paiute, for two years the Tribes received no contract support costs at all
associated with its operation of a 15-bed hospital in remote Owyhee, Nevada, causing
severe curtailments in all hospital and community health programs. The case has been filed
as a class action, and on May 10, 1999 the Federal District Court issued a scheduling order
to address Phase | liability issues.

E. Congressional Actions in 1998 (FY 1999) Relating to Contract
Support Costs

In 1998, the appropriations committees became increasingly concerned with the rising
demands associated with contract support cost requirements due under the ISDA.

As this Report documents, over the years the agencies' available appropriafions have failed
to keep pace with the rising contract support cost requirements associated with the trend
among tribes to take over the operation of increasing portions of the BIA and IHS. Although
the committees recognized in 1998 that the widening gap between available agency
appropriations and contract support cost requirements was not caused by any increase in
indirect cost rates, pressure from the contract support system was nonetheless making it
increasingly difficult for the appropriations committees (and subcommittees) to manage the
IHS and BIA budget among competing demands. As a consequence, the appropriations
committees took several actions either in the form of committee instructions or new
statutory language.

FY 1999 moratorium. First, Congress imposed a one-year moratorium on any further
transfers of IHS and BIA programs to tribal operations. The moratorium, promoted as a
temporary measure to take stock of the situation, was nonetheless severely criticized by
tribes and strongly opposed by the Administration. The moratorium was adopted without
any involvement from the authorizing committees and without any hearings whatsoever.

Although all concerned parties recognize the severe problems caused by the lack of
available appropriations to pay the federally negotiated contract support cost requirements,
the moratorium is a dangerous interruption in the Nation's Self-Determination Policy.
Moreover, the moratorium as finally enacted appears to have been unnecessary; had
Congress continued its practice of appropriating $5 million for the BIA for needs associated
with new contracting initiatives, it does not appear the new initiatives would have exceeded
these sums. (For [HS, it is less clear whether a $7.5 million 1SD Fund would have been
sufficient to cover contract support costs associated with new interests signed in FY 1999))
By its own terms, the moratorium only has effect for one year.
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The 1999 GAO Study. Second, the Senate Appropriations Committee directed the General
Accounting Office Ato conduct a comprehensive examination of existing contracts and
compacts for BIA and IHS programs, entered pursuant to the ISDEA, as they may be
impacted by the available appropriations for associated contract support and other indirect
costs." The primary focus of the GAO report is expected to be the impact of contract
support cost shortfalls on the tribal operation of programs transferred under the ISDA. The
report is expected to be issued in June 1999.

FY 1999 CSC increase for IHS. Third, in the face of an approximately $90 million shortfall
in available IHS appropriations to meet FY 1999 requirements, and also in the face of a
failure on the part of the Administration to request any increase at all to meet this shortfall,
Congress appropriated an additional $35 million. As indicated elsewhere, the resulting $204
million so earmarked is presently estimated by IHS to still fall approximately $115 million
short of the total need for contract support costs for FY 2000. (On a related note, in its FY
2000 budget request, the Administration has asked for an additional $35 million increase.)

FY 1999 CSC increase for the BIA. Fourth, in the face of an understated BIA calculated
contract support cost need of $139 million, Congress appropriated $115 million, an amount
sufficient to only pay approximately 83% of all BIA-computed tribal requirements for
contract support costs in FY 1999. (This amount represents a very modest $4 million
increase over the amount appropriated in the prior year.)

FY 1999 response to the ARamah Chapter” litigation. Fifth, and in apparent response to
a possible misreading of a recent Tenth Circuit decision in Ramah Navajo Chapter v. Lujan,
Congress included identical restrictions in the IHS and BIA portions of the Appropriations
Act stating that contract support costs Amay be expended only for costs directly attributable
to contracts, grants and compacts pursuant to the Indian Self-Determination Act," and
stating that such funds are not available Afor any contract support costs or indirect costs
associated with any [contract, compact or funding agreement] entered into between and
Indian Tribe or tribal organization and any entity other than [the IHS or the BIA]." Although
the BIA commonly refers to the Ramah case as having called upon the BIA to pay all
indirect costs that are not paid by other federal agencies, the case required the BIA to stop
the practice of diluting its own responsibility for the payment of indirect costs. Accordingly,
this parallel provision, contained in both the IHS and BIA portions of 1999 Appropriations
Act, should not have any impact on ongoing agency or tribal practices.

The FY 1999 Asection 314" rider. Sixth, Congress included a measure (section 314)
stating that Aamounts appropriated to or earmarked in committee reports for the Bureau of
Indian Affairs and the Indian Health Service" by the Appropriations Act for FYs 1994-1998
for contract support costs Aare the total amounts available" for those vears for such
purposes.
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